
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

81s t  S t ree t  Supermarke t ,  fnc .

and Albert DiMassa & Anthony DiMassa

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax traw

for  qhe Per iod  9 /1112 -  5 /37 /76 .

AFFIDAVIT OF MAITING

State of New York

CounLy of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of

the Department of Taxat ion and Finance, over 18 years of age, and that on the

29th day of February, 1980, she served the within not ice of Determinat ion by

mai l  upon 8lst  Street Supermarket,  Inc.,  and Albert  DiMassa & Anthony DiMassa,

the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Blst  St reet  Supermarket ,  Inc.
and Albert DiMassa & Anthony DiMassa
1565  1s t  Ave .
New York, Ny 10028

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

29th day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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Stat ,e of  New York

County of Albany

Jean Schul tz ,  being duly sworn,  deposes and says that  she is  an employee of

the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

29th day of  February,  1980,  she served the wi th in not ice of  Determinat ion by

mai l  upon I ra B.  Marshal l  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

I r a  B .  Marsha l l
515 Madison Ave.
New York,  Ny 10019

and by deposi t ing same enclosed i .n  a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

29th day of  February,  1980.

of  the Tax Law

-  s /31 /76 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  29 ,  1980

81st  S t ree t  Supermarke t ,  Inc .
and Albert  DiMassa & Anthony DiMassa
1565 1s t  Ave.
New York, NY 10028

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract. ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
I ra  B .  Marsha l l
515 Mad ison Ave.
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

81st STRXET SUPERMARKET, INC. and
ALBERT DI MASSA and ANTHONY DI MASSA

INDIVIDUALLY AND AS OFFICERS

for Revision of a Determinat ion or for
Refund of Sa1es and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Periods September 1, 1972 through
May 31  ,  1976.

DETERMINATION

Appl icants,  8 ls t  Street  Supermarket ,  Inc.  and Alber t  DiMassa and Anthony

DiMassa'  1565 ls t  Avenue,  New York,  New York 10028,  f i led an appl icat ion for

rev is ion of  a determinat ion or  for  refund of  sa les and use taxes under Ar t ic les

28 and 29 of  the Tax Law for  the per iod September 1,  1972 through May 31,  Lg76

( F i l e  N o .  1 8 3 3 2 ) .

A smal l  c la ims hear ing was held before Ar thur  Johnson,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York ,  on  sep tember  19 ,  r97g  a t  2 :45  p .M .  App l i can ts  appea red  by  I r a  B .

Marshal l '  CPA. The Audi t  Div is ion appeared by Ralph Vecchio,  Esq.  (Abraham

S c h w a r t z ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

hll 'rether Lhe audit procedures and tests used by the Audit Division were

proper and the resul tant  f ind ings of  addi t ional  taxable sales for  the per iod

September 1,  1972 Lhrough May 31,  1976 were correct .

FINDINGS OF FACT

1.  App l ican t ,  81s t  s t ree t  supermarke t ,  rnc . ,  opera ted  a  g rocery  s to re

located at.  1565 lsL Avenue, New york, New york.
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2 .  On FebruarY 2 ,  1977,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Notice of Determination and Demand for Pa5ruent of Sales and Use Taxes

Due against appl icants, 81st Street Supermarket,  Inc. and Albert  DiMassa and

Anthony DiMassa, individual ly and as off icers, for the period September 1,

\972 lchtough May 31, 1976 for tax due of $101056.89, plus penalty and interest

o f  $ 4 , 4 5 7 . 7 6 ,  f o r  a  t o r a l  o f  g 1 4 , 5 1 4 . 0 5 .

3. Appl icant executed consents extending the period for assessment of

sales and use taxes for the period September 1, 1972 luhraugh August 31, 1975

to  December  19  ,  1977.

4- Appl icant est imated that 21 percent of i ts gross sales were taxable

sales when preparing sales tax returns for the period at issue. On audit ,  the

Audit  Divis ion analyzed purchase invoices for the test months of July,  Ig74,

August,  L974, January, 1975 and February, 1975 which disclosed that purchases

of grocery i tems that would result  in a taxable sale when resold represented

33.963 percent of total  grocery purchases. Appl icant did not purchase taxable

i tems in the categories of meat,  produce and miscel laneous purchases. Therefore

i t  \ {as determined that 69.298 percent of total  sales v/ere grocery sales based

on sales recorded in the general  ledger for the period September 1, 1972

through March 31, 1,975. The taxable rat io (33.963 percent) was appl ied to

grocery sales for the audit  per iod which resulted in addit ional taxable sales

o f  $ 1 3 2 1 0 4 0 . 0 0 .  U s e  t a x  f o u n d  d u e  o f  o f  g 1 6 . 5 9  i s  n o t  a t  i s s u e .

5. Appl icants contended that the aforementioned audit  procedures did not

give consideration to any variance in markup percentages between taxable and

nontaxable i tems. Appl icant further contended that the test per iods used by

the Audit Division were not representati.ve in that the audit encompassed the

period September 1, 1972 through May 31, 1976 and purchases in the beginning

and at the later part  of  said period may have been signi f icant ly di f ferent
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than during the test periods. Applicant offered no evidence in support of i ts

content ions.

Appl icant  d id not  mainta in suf f ic ient  books and records f rom which

the Audi t  Div is ion could determine the exact  amount  of  appl icant 's  tax l iab i l i ty .

CONCIUSIONS OF IAW

A. That the Audit  Divis ion fol lowed general ly accepted audit  procedures

and tests consistent.  with the nature of the business operat ion. Since suff ic ient

books and records were not avai lable Lo determine the exact amounL of tax due,

the audit  was conducted in accordance with the meaning and intent of  sect ion

1138(a) of the Tax Law and the resultant f indings of addit ional sales taxes

due o f  $10 '040.30  were  suppor ted  by  subs tan t ia l  ev idence.  App l ican t  fa i led  to

show what effect al ternat ive audit  methods or tests would have on the audit

results l  therefore, the Audit  Divis i-onrs determinat ion for the period September 1,

1972 t-}rrough May 3L, 1976 is correct.

B. That the appl icat ion of 81st Street Supermarket,  Inc. and Albert .

DiMassa and Anthony DiMassa is denied and the Not ice of Determinat ion and

Demand for PaYment of Sales and Use Taxes Due issued February 2, lg77 is

sus ta ined.

DATED: Albany, New york STATE TAX COMMISSION

FEB 2 9 I9BO

COMMISSIONER

COMMISSIONER


